UNI TED STATES DI STRI CT COURT
FOR THE
DI STRI CT OF VERNVONT
UNI TED STATES OF AMERI CA
v. : Docket No. 2:03-cr-49-01
DONALD SM TH,

Def endant .

VEMORANDUM AND ORDER

On Septenber 12, 2003, Defendant Donald Smith pled guilty to
one count of bank robbery in violation of 18 U . S.C. A 88 2,
2113(a) (West 2000). A sentencing hearing was held in this Court
on May 26, 2004. Because Snmith brandi shed a dangerous weapon
during the robbery, the Court increased the offense | evel by
three levels. The Court also determ ned that due to his
obstructive conduct followi ng the offense, Smth was not entitled
to a dowmmward adjustnent for acceptance of responsibility
pursuant. Finally, the Court granted the Governnment’s notion for
an upward departure because Smth’s crimnal history category
under-represented the seriousness of his crimnal past and his
i kelihood of recidivism The Court wites here to clarify the
reasoni ng supporting these concl usi ons.

| . Backgr ound

A. The Robbery

On Decenber 30, 2002, Smith and his girlfriend, Rosa Cruz,
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drove to Vernont from Springfield Massachusetts in a white
Chevrol et Malibu. At approxinmately three o clock, Smth and Cruz
stopped to see Smth' s friend, Todd Davi son at Davison’s
furniture shop in Bondville, Vernont. Smth and Davi son
di scussed robbing a bank. Although Davison did not want to
participate in the robbery, he did fashion a fake gun for Smth
by cutting two angl e pieces of wood into an “L” shape. Wen he
and Cruz |l eft Davison’s shop, Smth brought the fake gun with
hi m

Shortly before four o' clock Smth and Cruz drove to Jamai ca,
Vermont and parked down the street fromthe Town’ s Charter One
Bank branch. Smth left Cruz in the driver’s seat of the car and
entered the bank. |In the bank that afternoon were two tellers,
Jenni fer Ucci and Betty Jo Chartier. Smth approached the teller
wi ndows with his hand concealed in his sweatshirt pocket. He
poi nted either his conceal ed hand or a conceal ed object at the
tellers and instructed themto give himnoney. Chartier believed
Smith had a gun in his pocket. Ucci was unsure if Smth had
anything in his pocket, but she believed his conceal ed hand was
threatening. The tellers handed Smith approxi mately $8,500 in
cash. Smth then fled the bank and he and Cruz escaped from
Jamaica in the Malibu. Although Smth’s appearance was obscured
by the hood of his sweatshirt and his sungl asses, his plan was

far fromperfect. Chartier, who had known Smith for a nunber of



years, was able to identify Smth by his voice. Ucci was able to
observe the getaway car.

B. (Obstructi ve Conduct

On January 15, 2003, Smith was arrested on bank robbery
charges and detained pending trial. Wile incarcerated, Smth
had a nunber of tel ephone conversations with an associate, Dale
Lataille. Corrections officials recorded these conversations.
Smth's conversations with Lataille reveal ed two separate
attenpts to obstruct justice. First, prior to his arrest Smth
attenpted to hide Cruz fromlaw enforcenent by placing her in two
drug rehabilitation centers.! Smth was concerned that Cruz
woul d be able to tell |aw enforcenent officers about the bank
robbery. After his arrest, Smth asked Lataille to contact Cruz
and instruct her to avoid the police; Lataille conplied.

Second, Smith requested that Lataille contact Chartier and
attenpt to influence her testinony. Over the course of a series
of phone conversations, Smth instructed Lataille to contact
Chartier, identify hinmself as a private investigator or friend
working on Smth's behalf, and inquire as to whether Chartier was
certain that she recogni zed the robber’s voice as belonging to
Smth., Lataille was to state that if Chartier testified, Smth

woul d reveal enbarrassing information he allegedly possessed

' Smith first placed Cruz in the Brattleboro Retreat in
Brattl eboro, Vernont and | ater noved her to the Carl son House in
Springfield, Massachusetts.



about Chartier.

and eventual ly contacted Chartier by tel ephone.

t he tel ephone call,

C. Cri m nal

Agai n,

Chartier

Hi story

According to the Presentence Report (“PSR’),

Lataille conplied with Smith's request

Fri ght ened by

notified | aw enforcement officials.

Smth's

crimnal history contained the follow ng adult convictions:
DATE OF ARREST OFFENSE SENTENCE
01/ 04/ 65 Attenpted | arceny 6 nont hs
i mpri sonnent,
suspended with
probati on
01/ 18/ 65 Use w t hout unknown
authority
01/ 10/ 66 Br eaki ng and 9 nont hs
entering at night I npri sonment
08/ 09/ 66 Hi t chhi ki ng on 10 days i nprisonnment
t hr unway
09/ 23/ 66 Lar ceny 6 nont hs
I npri sonment
02/ 27/ 67 Uttering a forged 2 nont hs
i nstrument i mpri sonnent,
suspended
01/ 24/ 68 Non- suppor t Def aul t j udgment
03/ 02/ 68 Robbery 6 nonths to 10 years
i mpri sonment
07/ 21/ 68 Escape 1 year inprisonnent
09/ 13/ 68 Escape 1 year inprisonnent
01/ 16/ 74 Aggr avat ed assaul t 1 year inprisonnent
04/ 26/ 76 Interstate 2 years inprisonnent
transportation of a
stol en vehicle
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03/ 29/ 78 Mai | fraud 18 nont hs
i mpri sonment

05/ 10/ 78 Robbery 2 to 4 years
i mpri sonment

05/ 11/ 82 Larceny/assault and | Unknown
battery agai nst a
speci al police

of ficer
07/ 01/ 82 Armed bank robbery 15 to 25 years
i mpri sonnent 2
12/ 01/ 89 Possessi on of a 6 nont hs
Cl ass D. Substance i mpri sonment

In addition to these convictions, there is reliable evidence
indicating that Smth was involved in the trafficking and sal e of
illegal narcotics prior to the 2002 bank robbery.

1. Di scussi on

The sentencing reconmendations in the PSR are sunmari zed as
follows.® The guideline for the of fense was found in USSG §
2B3.1; the base offense |level was twenty. The offense involved
taking property froma financial institution, therefore, the
of fense | evel was increased by two | evels pursuant to USSG 8§
2B3.1(b)(1). Because Smth brandi shed a dangerous weapon during
t he robbery, the offense I evel was further increased by three

| evel s under USSG 8§ 2B3.1(b)(2). The offense |evel was raised an

2 Smth served approximately thirteen years in Massachusetts
state prison before he was rel eased in 1995.

® The sentence was cal cul ated under Untied States Sentencing
Comm ssi on, Cuidelines Manual (Nov. 2003).
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addi tional two |evels under USSG 83Cl.1 because Smth obstructed
justice. Smith did not denonstrate acceptance of responsibility
and therefore was not entitled to a downward adj ust nent pursuant
to USSG 8§ 3E1.1. The resulting adjusted offense | evel was
twenty- seven

The PSR determ ned that Smith had three crimnal history
poi nts based on the 1982 arned bank robbery. Pursuant to USSG 8§
4A1.2, the PSR did not cal culate the remaining crimnal
convictions due to their age.* Smith's resulting crimnal
hi story category was I1. The inprisonnent range under the
GQui delines for an offense |level of twenty-seven and a cri m nal
hi story category of Il was seventy-eight to ninety-seven nonths.
The range for a term of supervised rel ease was not |less than two
years but not nore than three years. USSG § 5D1. 2.

Smth objected to the upward adjustnent for brandi shing a

“1In relevant part, USSG § 4Al.2(e) provides:

(1) Any prior sentence of inprisonnent exceedi ng one
year and one nonth that was inposed within fifteen
years of the defendant’s comencenent of the instant
offense is counted. Also count any prior sentence of

i mpri sonment exceedi ng one year and one nonth, whenever
i nposed, that resulted in the defendant being

i ncarcerated any part of such fifteen-year period.

(2) Any other prior sentence that was inmposed within
ten years of the defendant’s comencenent of the
instant of fense is counted.

(3) Any prior sentence not within the tine periods
speci fied above is not count ed.
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danger ous weapon and the denial of credit for acceptance of
responsi bility, but did not contest the adjustnents for taking
property froma financial institution and obstruction of justice.
For its part, the governnent noved for an upward departure
pursuant to USSG 8§ 4Al1. 3, because Smth's crimnal history |evel
under-represented his crimnal past and his |ikelihood of
recidivism

A. Br andi shi ng a Weapon

Smth argued that an adjustnent for brandi shing a dangerous
weapon was unwarrant ed because there was no evidence that Smith
used a firearm or dangerous weapon. Smth further asserted that
there was insufficient evidence for the Court to conclude that he
used the fake wooden gun or had anything in his pocket other than
hi s hand.

Section 2B3.1 of the Guidelines permts a three-|evel
enhancenent “if a dangerous weapon was brandi shed or possessed”
during a robbery. USSG § 2B3.1(b)(2)(E). Section 2B3.1 refers
to USSG § 1B1.1 for definitions of “dangerous weapon” and
“brandi shed.” 1d. cnt. n.1. According to that provision,

“brandi shed” neans

that all or part of the weapon was di splayed, or the

presence of the weapon was ot herw se nmade known to

anot her person, in order to intimdate that person,

regardl ess of whether the weapon was directly visible

to that person. Accordingly, although the dangerous

weapon does not have to be directly visible, the weapon
nmust be present.



USSG § 1B. 1.1 cnt. n.1(C).
A “danger ous weapon” is defined as

(1) an instrument capable of inflicting death or
serious bodily injury; or (ii) an object that is not an
i nstrunment capable of inflicting death or serious
bodily injury but (1) closely resenbles such an
instrunment; or (I1) the defendant used the object in a
manner that created the inpression that the object was

such an instrunent (e.g., a defendant wapped a hand in
a towel during a bank robbery to create the appearance
of a gun).

Id. cmt. n.1(D).

The Second Circuit has held that “objects that appeared to
be dangerous weapons, rather than actual firearns” were properly
desi gnat ed as “dangerous weapons” under USSG § 2B3. 1(b)(2)(E)

United States v. Matthews, 20 F.3d 538, 554 (2d Cir. 1994)

(upholding a district court’s determ nation that a toy gun used
in a robbery was a “dangerous weapon” under the guideline); see

also United States v. Kirvan, 86 F.3d 309, 314-15 (2d G r. 1996)

(an antique gun used in a robbery is a “firearni under section
2B3.1(b)(2)(C)). Oher courts have also applied the enhancenent
when the object at issue only appeared to be a dangerous weapon.

E.g., United States v. Farrow, 277 F.3d 1260, 1266 (10th Cr

2002) (hand in sweatshirt with pointed finger); United States V.

Hart, 226 F.3d 602, 608-09 (7th Cr. 2000) (shoe box and | unch

box portrayed as bonbs); United States v. Vincent, 121 F.3d 1451,

1455-56 (11th G r 1997) (hard object pressed against victims

side); United States v. Dixon, 982 F.2d 116, 121-24 (3d G r




1992) (hand in towel).

In Farrow, the Tenth Crcuit noted that “[c]ases applying a
| ess restrictive approach in determ ning what object can
appropriately be considered a ‘dangerous weapon’ under the
guidelines are uniformy predicated on the underlying policy that
even the perception of a dangerous weapon has the potential to
add significantly to the danger of injury or death.” Farrow, 277

F.3d at 1267; see also Dixon, 982 F.2d at 124 (“Police respondi ng

to the crime or the victins of the crine could easily have
retaliated violently because of the imediate threat they
perceived.”); Vincent, 121 F.3d at 1455 (“[T] he danger of a

vi ol ent response that can flow from pretendi ng to brandi sh,

di splay or posses a sinulated weapon in perpetrating a robbery is
just as real whether the object is a toy gun, or a conceal ed body
part.”).

The Court agrees with this policy analysis, but adds a
further consideration: the inpact on the victim An object
mani pul ated so that it appears to be a dangerous weapon can cause
as much fear and distress to the victimof a violent crine as an
actual weapon. Accordingly, the Court concluded that it was
unnecessary to determ ne whether Smth held the wooden gun in his
pocket or sinply pointed his finger; either could be considered a
danger ous weapon under USSG 8§ 2B3. 1(b)(2)(E)

The Court next eval uated whether Smith’'s conceal ed hand or



wooden gun either closely resenbled or created the inpression of
a dangerous weapon. Smith cited the Tenth Grcuit’s decision in
Farrow, arguing that the Court should adopt an objective standard

t hat woul d ask whet her a reasonabl e person, under the
ci rcunst ances of the robbery, would have regarded the object that
t he def endant brandi shed, displayed or possessed a dangerous
weapon.’” Farrow, 277 F.3d at 1268 (quoting Hart, 226 F.3d at
607)). Smth distinguished Farrow and ot her precedents on the
grounds that Smth was polite and soft-spoken during the robbery
and never stated that he had a gun. According to Smth, under
these circunstances it was not reasonable for the bank tellers to
concl ude he held a dangerous weapon.

It is undisputed that fromthe standpoint of the tellers,
Sm th possessed an object that appeared to be a dangerous weapon.
Chartier believed Smith had a gun and Ucci understood his
conceal ed hand to be threatening. Accepting, arguendo, the
obj ective standard urged by Smth, the tellers’ concl usion was
reasonable. Prior to the robbery, Smth had a wooden object
fashioned to resenble a gun in order to commit a bank robbery.
During the course of the stickup, Smth kept his hand conceal ed
in his pocket, pointed his hand or the wooden gun through his
pocket at the bank tellers and denmanded noney. At the sentencing
hearing, Smth admtted that when he pointed his conceal ed hand

at the tellers, he intended it to | ook as though he had a gun.
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Thus, the Court concluded that to a reasonabl e person, the object
Sm th brandi shed woul d have cl osely resenbled or created the
i npression of a dangerous weapon.

B. Acceptance of Responsibility

Smth did not dispute that he engaged in obstructive conduct
whi ch warranted a two-level increase in the offense | evel
pursuant to USSG § 3Cl.1. Smith neverthel ess naintai ned that he
was entitled to a downward adj ustnent for acceptance of
responsibility under USSG § 3E1.1. The Second G rcuit has
repeatedly held that absent “extraordinary circunstances” a
defendant found to nerit an obstruction-of-justice adjustnent is
not entitled to credit for acceptance of responsibility. E.g.,

United States v. MlLeod, 251 F.3d 78, 83 (2d Cir. 2001); USSG §

3E1.1, cnm. n.4. Subsequent to his arrest, Smth deliberately
and systematically attenpted to influence the testinony of both
Cruz and Chartier. Such conduct cuts to the heart of the
crimnal justice system Although the Court accepted Smth’'s
statements of renorse as truthful, these statenents did not
constitute an extraordi nary circunstance. |ndeed, had the Court
awarded Smith credit for acceptance of responsibility, it would
be difficult to i magi ne any set of circunstances that would

war rant denyi ng such credit.

C. Upward Departure Based on Crimnal History

The governnent noved for a departure to a higher crimna
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hi story category pursuant to USSG § 4A1.3. Such a departure is
warranted “[i]f reliable information indicates that the crim nal
hi story category does not adequately reflect the seriousness of
t he defendant’s past crimnal conduct or the likelihood that the
defendant will commt other crimes.” USSG 8§ 4A1.3, p.s. 1In
determ ni ng whet her to depart under 8 4A1.3, the court may
consi der sentences inposed outside the tine period proscribed by
8§ 4A1.2(e), “if the court finds that [the sentences are] evidence
of simlar, or serious dissimlar, crimnal conduct.” USSG §
4A1.2, cnt. n.8.

The Second Circuit has stated that “the i nadequacy of a
defendant’s crimnal history category is not nerely a permssible
basis for an upward departure, it is . . . an ‘encouraged basis

for such a departure.” United States v. Sinmons, 343 F.3d 72, 78

(2d Gr. 2003) (quoting Koon v. United States, 518 U S. 81, 94-95

(1996)). The Second Circuit has al so upheld an upward departure
under 8 4A1.3, based in part on the defendant’s pattern of
frequent crimnal convictions, many of which were outdated. See

United States v. Diaz-Collado, 981 F.2d 640, 643-44 (1992).

Smth has an extensive history of serious and often viol ent
crimnal conduct. Most of Smth's |life has followed a single
pattern: he re-offends shortly after being released from prison.
Bet ween 1965 and 1989 Smth amassed ei ghteen crim nal

convictions, despite having spent nost of his adult life in
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prison. The nature of Smth’s previous offenses is perhaps even
nore significant than their pattern and nunber, however. In
addition to his nost recent conviction, Smth has three previous
robbery convictions, including one for armed bank robbery,
indicating a particular penchant for this type of crine.
Furthernore, Smth has additional convictions for violent crines
rangi ng fromescape to assault and battery. Such a history
denonstrates Smith is either unwilling or unable to live within
the aw, he has made a career out of crimnal conduct.

For these reasons, the Court concluded that Smth’s
extensive crimnal history and extraordinarily high |ikelihood of
reci di vismwere inadequately represented by crimnal history
category I1. \Wen departing upward pursuant to section 4Al. 3,
the district court nust “‘ (1) determ ne which category best
enconpasses the defendant’s prior history and (2) use the
correspondi ng sentencing range for that category to guide its

departure.”” United States v. Stevens, 985 F.2d 1175, 1185 (2d

Cr. 1993)(quoting United States v. Cervantes, 878 F.2d 50, 53

(2d Cir. 1989)); see also USSG § 4A1.3, cnt. n.2(B) (“In
considering a departure under this provision, the Comm ssion
intends that the court use, as a reference, the guideline range
for a defendant with a higher or lower crimnal history category,
as applicable.”). Wth respect to a departure of nore than one

category, a sentencing court “is not required . . . to pause at
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each category above the applicable one to consider whether the
hi gher category adequately addresses the seriousness of the
defendant’s record.” Simmons, 343 F.3d at 78. A nechanistic
approach is not required “as long as the reasons for such a
departure are fully explained.” 1d.

In calculating the extent of the departure, the Court relied
on a nunber of factors. First, the Government averred that
absent the tinme limtations inposed by USSG § 4Al.2(e), Smth
woul d have twenty-seven crimnal history points under the
Qui delines. Although the Court was unwilling to cal cul ate
Smth s sentence as though 8 4Al.2(e) did not exist, Smth’s
theoretical crimnal history score proved a useful benchmark for
determ ning which crimnal history category was nost applicable.
Second, the Court relied on the nature, pattern and sheer nunber
of Smth' s previous convictions. Finally, the Court concl uded
that Smth's drug activity prior to the 2002 bank robbery
provi ded further evidence of his likelihood to re-offend.
Accordingly, the Court determ ned that crimnal history
categories Il through VI inadequately represented Smth’s
crimnal history and |ikelihood of recidivism Therefore, from
of fense | evel twenty-seven and crimnal history category VI, the
Court departed an additional two offense levels to |evel twenty-
nine. See USSG 8§ 4Al1.3(a)(4)(B). The sentencing range for

of fense |l evel twenty-nine and crimnal history category VI is
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151-188 nmonths. Smth was sentenced to fifteen to twenty-five
years for his prior arnmed bank robbery, of which he served
thirteen years. The Court determined that it would be

i nappropriate for Smth to receive a | esser sentence for his
subsequent arned bank robbery and consequently sentenced himto
188 nont hs of inprisonnent.

[11. Concl usion

For the reasons set forth above, the Court sentenced Smith
to 188 nonths in prison followed by three years of supervised
r el ease.

Dated at Burlington, Vernont this __ day of June, 2004.

WIlliam K. Sessions |1
Chi ef Judge, U S. District Court
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